
IN THE CIRCUIT COURT OF THE THIRTEENTH JUDICIAL CIRCUIT 
IN AND FOR HILLSBOROUGH COUNTY, FLORIDA 

 
 
 
LAW OFFICE OF ANDREA FLYNN MOGENSEN, P.A., 
 
  Petitioner, 
 
v.        CASE NO. 16-CA-008527 
 
HILLSBOROUGH COUNTY PUBLIC  
TRANSPORTATION COMMISSION, et al., 
 
  Respondents. 
________________________________________/ 
 

PETITIONER’S SUPPLEMENTAL REPLY TO RESPONDENTS’  
RESPONSE TO ORDER TO SHOW CAUSE 

 
 Petitioner, through counsel, files this Supplemental Reply to Respondents’ Response to 

Order to Show Cause. 

1. On the afternoon of Monday, March 13, 2017, numerous text messages were 

produced by the PTC that were responsive to the initial public records from June 2016. See 

Composite Exhibit 1, attached hereto. 

2. The text messages appear to originate from the cell phone of former PTC Board 

member Victor Crist,1 and contain messages sent and received from Kyle Cockream, Kyle Parks, 

Matthew Blair, and others. 

3. Mr. Crist previously produced a small number of text messages, some of which 

were attached as Exhibit B in the written report by attorney David Smith filed with the Court last 

Tuesday, March 7, 2017. No explanation has been provided as to why the text messages belatedly 

produced by Mr. Crist were not previously provided. 

                                                 
1 Mr. Crist was the chair of the PTC Board until November 9, 2016. 
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4. The production of these messages is expressly contrary to the PTC’s representation 

in its Response to the Order to Show Cause, including sworn affidavits, that the PTC has “fully 

and timely” responded to Petitioner’s public records request. See PTC’s Response at 5; Affidavit 

of Cynthia Oster at ¶ 4.2 

5. Abundant evidence now exists which demonstrates that the PTC is playing “fast 

and loose” with the Public Records Act, for which additional discovery is appropriate. See Lorei 

v. Smith, 464 So. 2d 1330, 1333 (Fla. 2d DCA 1985). See also Competitive Enter. Inst. v. Office 

of Sci. & Tech. Policy, 185 F. Supp. 3d 26, 27 (D.D.C. 2016) (discovery in FOIA case proper 

where agency’s representations about scope and completeness of search for responsive records 

“have been, to say the least, inconsistent.”); Judicial Watch, Inc v. Dep't of State, CV 14-1242 

(RCL), 2016 WL 1270980, at *1 (D.D.C. Mar. 29, 2016) (discovery proper in FOIA case based 

upon “constantly shifting admissions by the Government and the former government officials”). 

6. First, it was the PTC’s Executive Director—now under criminal investigation by 

FDLE—who wiped clean electronic devices and used a software program to surgically delete text 

messages. Now it is the PTC’s former chair who inexplicably produces hundreds of responsive 

records long after he was put on notice by the agency attorney to preserve and produce those 

records.  

7. The PTC has now had 9 months to identify and produce records responsive to the 

initial records request. Despite the filing of this lawsuit and the issuance of two orders to show 

cause, the PTC, through its board members and staff, is openly flaunting the Public Records Act 

with impunity and thwarting Petitioner’s constitutional right to obtain access to public records. 

                                                 
2 Petitioner commends PTC’s counsel for providing the additional records responsive to 

the records requests and in no way suggests that the PTC’s counsel was aware of the undisclosed 
text messages. 
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Immediate action is required to get tough on the PTC by imposing sanctions, including exercising 

contempt powers, to prevent the PTC from making a mockery of the Public Records Act. 

8. Petitioner requests that the Court enter an Order scheduling a hearing and requiring 

each of the PTC’s board and staff members, past and present, to file affidavits which answer and 

describe with specificity the following information: 

i. during your tenure as a board or staff member of the PTC, how did you manage 
and preserve text messages sent or received in the course of conducting official 
PTC business, and what, if anything, did you do to make those text messages 
available to the PTC for conducting searches in response to requests under the 
Public Records Act; 
 

ii. what, if any, efforts did you make to inform the PTC records management 
personnel about your use of text messaging to conduct official agency business? 
 

iii. what, if any, efforts did you make to identify all electronic devices and accounts 
that contain records responsive to the record requests attached as Exhibit 1 and 
Composite Exhibit 2 to the Amended Petition for Writ of Mandamus; 
 

iv. what, if any, efforts did you make to search for and retrieve all records 
responsive to the records requests attached as Exhibit 1 and Composite Exhibit 
2 to the Amended Petition for Writ of Mandamus; 
 

v. what, if any, efforts did you make to preserve all records responsive to the 
records requests attached as Exhibit 1 and Composite Exhibit 2 to the Amended 
Petition for Writ of Mandamus; 
 

vi. whether any records potentially responsive to the records requests attached as 
Exhibit 1 and Composite Exhibit 2 to the Amended Petition for Writ of 
Mandamus may have been deleted and, if so, what efforts have been made to 
obtain those records from other sources or to notify agency personnel that such 
records are not in your possession. 

 
9. Additionally, Petitioner seeks to take the depositions of the following individuals: 

Victor Crist, Al Higginbotham, David Pogolirich, Dwayne Denny, Brett Saunders, Kyle Parks, 

and Kimberly Kerwin. 
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Respectfully submitted, 

   

      /s/ Andrea Flynn Mogensen__________________ 
      ANDREA FLYNN MOGENSEN, Esquire 
      The Law Office of Andrea Flynn Mogensen, P.A. 
      200 South Washington Boulevard, Suite 7 
      Sarasota FL 34236  
      Telephone: 941.955.1066  
      Fax: 941.955.1008 
      Florida Bar No. 0549681  
      amogensen@sunshinelitigation.com 
      mbarfield@sunshinelitigation.com 
      
      Attorney for Petitioner 
 
 

CERTIFICATE OF SERVICE 
 

I HEREBY CERTIFY that on March 27, 2017, a copy of the foregoing has been filed 

electronically with the Clerk of Court via the e-Portal, which shall cause a copy to be delivered via 

e-mail to: Stephen Todd, Esq., Senior Assistant County Attorney General Counsel, 

todds@hillsboroughcounty.org, P.O. Box 1110, Tampa, FL 33601; and Michael R. Carey, Esq., 

(mcarey@cowmpa.com), 712 S. Oregon Avenue, Tampa, FL 33606-2516. 

 

/s/ Andrea Flynn Mogensen__________________ 
      ANDREA FLYNN MOGENSEN, Esquire 
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Michael Barfield <michael@sarasotacriminallawyer.com>

Records Request Text Messages for Commissioner Crist 
Todd, Stephen <ToddS@hillsboroughcounty.org> Mon, Mar 13, 2017 at 1:52 PM
To: Andrea Mogensen <amogensen@sunshinelitigation.com>, Michael Barfield <mbarfield@sunshinelitigation.com>
Cc: "Oster, Cynthia" <OsterC@hillsboroughcounty.org>, "Von der Osten, Barbara" <VonderOstenB@hillsboroughcounty.org>

Responsive to your request. 

 

Stephen M. Todd

Senior Assistant County Attorney

Hillsborough County Attorney’s Office

P:  (813) 307­3150

E:  ToddS@HCFLGov.net

W: HCFLGov.net

 

Hillsborough County

601 E. Kennedy Blvd., 27th Floor, Tampa, FL 33602

 

Facebook  |  Twitter  |  YouTube  |  LinkedIn

 

Please note: All correspondence to or from this office is subject to Florida’s Public Records law.

 

 

­­­­­­­­­­ Forwarded message ­­­­­­­­­­
From: Victor Crist <victor_crist_12@yahoo.com> 
To: "Crist, Victor" <CristV@hillsboroughcounty.org> 
Cc: 
Bcc: 
Date: Fri, 10 Mar 2017 15:25:55 +0000
Subject: text messages
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Sent from Yahoo Mail on Android

­­­­­­­­­­ Forwarded message ­­­­­­­­­­
From: Victor Crist <victor_crist_12@yahoo.com> 
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To: "Crist, Victor" <CristV@hillsboroughcounty.org> 
Cc: 
Bcc: 
Date: Fri, 10 Mar 2017 15:52:18 +0000
Subject: Kyle Parks Texts 
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Sent from Yahoo Mail on Android

­­­­­­­­­­ Forwarded message ­­­­­­­­­­
From: Victor Crist <victor_crist_12@yahoo.com> 
To: "Crist, Victor" <CristV@hillsboroughcounty.org> 
Cc: 
Bcc: 
Date: Fri, 10 Mar 2017 16:27:56 +0000
Subject: matt blair text messages
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Sent from Yahoo Mail on Android

­­­­­­­­­­ Forwarded message ­­­­­­­­­­
From: Victor Crist <victor_crist_12@yahoo.com> 
To: "Crist, Victor" <CristV@hillsboroughcounty.org> 
Cc: 
Bcc: 
Date: Fri, 10 Mar 2017 16:20:44 +0000
Subject: travis mitchell text messages
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Sent from Yahoo Mail on Android

4 attachments

noname.eml
12763K

noname.eml
10514K

noname.eml
4281K

noname.eml
1195K
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